
 

 

 
Date:   August 26,  2016  

To:   Interested Person  
 

From:   Stacey Castleberry , Land Use Services  
  503 -823 -7586  / Stacey.Castleberry@portlandoregon.gov   

 

NOTICE OF A TYPE II DECISION ON A PROPOS AL IN  
YOUR NEIGHBORHOOD  
The Bureau of Development Services has  approved a proposal in your neighborhood.  The 
mailed copy of this document is only a summary of the decision.  
The reasons for the decision are included in the version located on the BDS website 
http://www.portlandonline.com/bds/index.cfm?c=46429 .  Click on the District Coalition then 
scroll to the relevant Neighborhood, and case number.  If you disagree with the decision, you 
can a ppeal.  Information on how to do so is included at the end of this decision.  
 

CASE FILE NUMBER : LU  15 -209110  EN   
UNINCORPORATED MULTNOMAH COUNTY  
 

GENERAL INFORMATION  
 

CASE FILE NUMBER : LU  15 -209110  EN   
 
Applicant/Owner:  Debbie and Dean Rothenfluch  

13010 Sierra Court  
Lake Oswego, OR 97035  

Additional Owners:  Ryan Parker & Kristin Koppenbrink Parker  
1048 NW Eloise  Lane  
Portland, OR 97229  

 
 Matthew S. Abrahams  & Tania M. Shaw  

1130 NW Eloise Lane  
Portland, OR 97229  

 
Representative:  Bruce Vincent  

Bedsaul/Vincent  Consulting, LLC.  
416 Laurel Avenue, Suite #3  
Tillamook, OR 97141  

 
Site Address:  Tax Lots 301 and 800, and 1130 and 1048 NW Eloise Lane  
 
Legal Description:  BLOCK F, BARNES PK HTS;  BLOCK E  LOT 2, BARNES PK HTS ; 

CHICKADEE POINT, LOT 5, INC UND INT TRACT A;  CHICKADEE 
POINT, LOT 6, INC UND INT TRACT A  

Tax Account No.:  R055301520, R055301140, R155800300, R155800250  
State ID No.:  1N1W36A   00800, 1N1W36A   00301, 1N1W36A    906, 1N1W36A    905  
Quarter Section:  2922  
Neighborhood:  Forest Park , contact Jerry Grossni ckle at 503 -289 -3046.  
Business District:  None 
District Coalition:  Neighbors West/Northwest, contact Mark Sieber at 503 -823 -4212.  

mailto:Stacey.Castleberry@portlandoregon.gov
http://www.portlandonline.com/bds/index.cfm?c=46429
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Plan District:  Northwest Hills  Plan District  - Balch Creek and Skyline  Subdistricts  

Other Designations:  Unincorporated Multnoma h County; Resource Site 83, Balch Creek 

Watershed Protection Plan;  Resource Site 111, Inventory of Natural, 

Scenic and Open Space Resources for Multnomah County Unincorporated 

Urban Areas,  
 Potential Landslide Hazard Area  
Zoning:  RFp, c  
 Base zone: Reside ntial Farm and Forest (RF); Overlay zones: 

Environmental Protection (p), Environmental Conservation (c)  
Case Type:  EN ð Environmental Review  
Procedure:  Type II, an administrative decision with appeal to the Hearings Officer.  
 
Proposal:  The applicant propo ses to construct a new single -family residence with a garage, 
driveway, and outdoor living space on a vacant property in Portlandõs Northwest Hills. In 
addition, given the location of the property and lack of availability of public utility services, the 
pr oposed residence will require a private septic system and drain field, as well as the 
construction of a well,  to serve the proposed residence.   
 
Due to mobility limitations, the applicant proposes  a 4,610 square foot, single story, ADA -
accessible dwelling and outdoor deck area. The driveway necessary to cross the adjacent 
properties (via an existing access easement) and reach N.W. Eloise Lane will be 3,080 square 
feet, for a total of 7,690 square feet of new impervious surface area on the site. The 
construc tion of all proposed elements will result in approximately 10,458 square feet of 
permanent disturbance area and 5,485 square feet of temporary disturbance area within the 
environmental resource area. In addition, the applicant proposes to remove a total of  64  trees 6 
inch es in diameter and greater. This will result in the removal of 9 80 inches of total tree 
diameter within the resource area, for which the applicant proposes to plant 1 55  native trees 
and 226  shrubs as mitigation  (as shown on Exhibit C.5) . 
 
The proposed residence , private well,  storm and septic system (as well as the construction 
disturbance area s required to construct them) are located entirely within the resource area of 
the Environmental Conservation  overlay zone . Because the proposed distu rbance area (15,485 
square feet) exceeds the maximum disturbance area allowed  within the resource area  through 
the general development standards of Zoning Code Section 33.430.140.  A (5,000 square feet), 
environmental review is required.  Additionally,  in pl aces, portions of the temporary disturbance 
area extend  more than 10  feet from the building as allowed by standard 33.430.140 H; and the 
proposed removal of 930 diameter inches of trees well exceeds the 225 -inch limit set by 
standard 33.430.140 J.  The env ironmental review must address all of these standards.  
 
Relevant Approval Criteria:  
In order to be approved, this proposal must comply with the approval criteria of Title 33.  The 
relevant criteria are:  
 
< Section 33.430.250 A.  Public safety facilities, rights -of-way, driveways, walkways, outfalls, 

utilities, land divisions, Property Line Adjustments, Planned Developments, and Planned 
Unit Developments  

< Section 33.430.250 E . Other development in the Environmental Conservation zone or 
within the Transition Area only  

< Section 33.563  Northwes t Hills Plan District/ Balch Creek Subdistrict   
 

ANALYSIS  

Description of the Site:  
The site is comprised of two vacant parcels within in Portlandõs Northwest Hills, adjacent to 
and immediately east of the Portland City boundary , approximately one quarter  mile east 
southeast of the NW Cornell Boulevard/NW Skyline Boulevard intersection .  The parcel 
proposed for development, Tax Lot 800, lies  approximately 400 feet south of Balch Creek, on a 
west -east trending topographic ridge -line, and is flanked by moder ately -steep slopes to the 

https://www.portlandonline.com/auditor/index.cfm?c=28197&a=53343
https://www.portlandonline.com/auditor/index.cfm?c=28197&a=53343
https://www.portlandoregon.gov/bps/article/53417
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north and south. The site is zoned RFc and RFp, as are the majority of the lots to the west , 
located in the Chickadee Point  subdivision . Single family homes are situated to the west in 
Chickadee Point , on NW Eloise Lane, and  were approved via CU 99 -90/ S 50 -90 and LUR 94 -
00069.  NW Cornell Road is the primary through -street in the immediate area , and lies 
approximately 400 feet north of Tax Lot 800 . NW Eloise Lane is the local access street that 
provides internal circulation to the  subjec t site  through the Chickadee Point Subdivision.  
 
The site  will gain access to NW Eloise Lane via a 20 foot private access easement centered  over 
the shared lot line between Lots 5 and 6 of the Chickadee Point Subdivision  (1048 and  1130 
NW Eloise La ne).  The access easement was approved via Case File LUR 94 -00069  SU PD, with 
additional approvals via LU 02 -110944 PU EN.  Lots to the west of the subject site  are developed 
with one- and two -story single family homes with large building footprints. The  pr oposed 
development on Tax Lot 800 attempts to  reflect this same development pattern.  
 
Topographically,  the site  has only one  relatively flat area, which  is on the west -east running 
ridge , approximately centered on the tax lot . This i s the only  realistic location for a dwelling  as, 
the remainder of this lot is very steep . Additionally the residence must be located within the 
natural resource area of the RFc zone , as the parcel is completely with the RFc and RF p zones . 
The remainder of  the site  has steeper s lopes that are not practicable building sites , and/ or are 
within the RFp zone .  
 
The adjacent parcel to the northeast of Tax Lot  800 is the 2.9 -acre Tax Lot 301, and is the 
northern portion  of the òsiteó of this Environmental Review. The site area within T ax Lot 301  
must be included, along with the 37,897 square feet  within Tax Lot 800, in order to meet the 
minimum site area requirement  required by Zoning Code section 33.110.212.  Tax Lot 301 is 
predominantly within the Environmental Protection overlay zone , with only  its extreme 
southeast corner in the Environmental Conservation overlay zone. This steeply sloping , densely 
forested parcel is crossed by two tributary creeks to Balch Creek , approximately 145 feet to the 
north .  The applicant proposes to encumb er Tax Lot 301 by recording a òCovenant not to Sell 
Separatelyó (see Exhibit A. 1 1) from Tax Lot 800, and proposes no additional development on 
Tax Lot 301 .  
 
Infrastructure :  This site is located in unincorporated Multnomah County. The site will take 
access via an easement  across private lots  (Lots 5 and 6 of Chickadee Point) , and from  a private 
street --NW Eloise L ane/"Tract A  of Chickadee Point ", although it has frontage on unimproved 
Multnomah County right of way .  The site  will not be supplied water fro m the Portland Water 
Bureau,  but, rather from a private well, dug on the site.   

There is no public storm or sanitary sewer system owned by the City of Portland available to 
serve this site , and this site is located outside of the City of Portlandõs Urban Services 
Boundary.  The applicant proposes an on -site  stormwater disposal system and an on -site  septic 
tank and septic drainfield to manage stormwater and sanitary sewer effluent.   

Zoning:   The site, while within an unincorporated area of Multnomah County,  is within 
Portlandõs zoning designations, as explained below.  The Cityõs zoning designations include the 
RF base zone , with Environmental Conservation (òcó), and Environmental Protection (òpó) 
overlay zones (see zoning on Exhibit B).  The site is also wi thin the Balch Creek and Skyline 
Sub districts of the Northwest Hills Plan District.  

The RF zone is intended to foster the development of single -dwelling residences on lots having a 
minimum area of 52,000 square feet.  Newly created lots must have a minimu m density of 1 lot 
per 87,120 square feet of site area.   The provisions of this  residential  zone allow the proposed 
residential development by right ; these provisions are not specifically addressed through this 
Environmental Review.  

Environmental zones pro tect resources and functional values that have been identified by the 
City as providing benefits to the public. The environmental regulations encourage flexibility and 
innovation in site planning and provide for development that is carefully designed to be  
sensitive to the siteõs protected resources. The environmental regulations also carry out 
Comprehensive Plan policies and objectives.   The Environmental Conservation overlay zone 
conserves important resources and functional values in areas where the resou rces and 
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functional values can be protected while allowing environmentally sensitive urban development.  
The Environmental Protection overlay zone provides the highest level of protection to the most 
important resources and functional values. These resource s and functional values are identified  
and assigned value in the inventory and economic, social, environmental, and energy (ESEE) 
analysis for each specific study area. Development will be approved in the environmental 
protection zone only in rare and unus ual circumstances.   The purpose of this land use review 
is to ensure compliance with the regulations of the environmental zones.  

The Northwest Hills plan district protects sites with sensitive and highly valued resources and 
functional values. The portions  of the plan district that include the Balch Creek Subdistrict 
contain unique, high quality resources and functional values that require additional protection 
beyond that of the Environmental overlay zone. The plan district also promotes the orderly 
development of the Skyline subdistrict while assuring that adequate services are available to 
support development. These regulations provide the higher level of protection necessary for the 
plan district area.  

 
The project site is located within an unincorporat ed area of Multnomah County, but lies within 
Portlandõs Urban Services and Urban Growth Boundary. The City and Multnomah County have 
entered into an intergovernmental agreement [IGA] that allows the County to focus on rural 
land use issues and authorizes t he City to administer applicable City of Portland regulations, 
including zoning requirements, for lands within these so -called ôurban-county pocketsõ. This 
intergovernmental agreement was necessary in order for Multnomah County to comply with 
regional land  use laws. While it is important to note that the affected properties have not been 
annexed into Portland, these sites are subject to City review for building and development 
permits, as well as Land Use Reviews.  
 
The City zoning implemented on these area s are generally equivalent to what the County had 
applied, but some variations have occurred. Even with equivalent zoning, the Cityõs codes and 
regulations vary from the previous Multnomah County requirements. For lands with 
environmental resources present , the Cityõs environmental overlay zones have been applied, as 
well. All of these lands within the urban -county pockets are subject to City of Portland 
standards for stormwater disposal, erosion control, grading and floodplain review. If services 
[sewer, w ater, fire] are provided by agencies other than the City, those agencies must be 
contacted prior  to development.   

Environmental Resources: The application of the environmental overlay zones is based on 
detailed studies that have been carried out within se parate areas throughout the City.  
Environmental resources and functional values present in environmental zones are described 
in environmental inventory reports for these respective study areas.   

The project site is mapped the within the  Inventory of Natural, Scenic and Open Space Resources 

for Multnomah County Unincorporated Urban Areas , resource site #111, Sylvan.  Resource types 

identified for this area include water resources such as Balch Creek and its tributaries,  other 
seasonal streams, palustrine wetlands, forest, fish and wildlife, special status species, 
groundwater and open space. Primary functional values listed by the inventory include water 
quality, flood attenuation/storage, fish and wildlife habitat, slope stabilization/soil anchoring, 
groundwater recharge/discharge, and water supply. Terrestrial habitat identified by the 
inventory for this site is mixed coniferous/deciduous forest, including Douglas fir , western red 
cedar, grand fir, red alder, western hemlock,  bigleaf maple, vine maple, Indian plum, red 
elderberry, Oregon grape, western hazelnut, and sword fern.  

Other valuable habitat features within these forests include snags, large boulders, ravines, and 
seeps. Balch and other  creeks within the inventory site flow through steep force of ravines, 
providing wildlife with a protected travel corridor, refuge from high summer temperatures, and 
the permanent source of water. Dense forests protect the integrity of creek banks and the 
quality of water within streams  
 
Impact Analysis and Mitigation Plan:   A description of the proposal was provided on page  two 
of this report.  The following discusses development alternatives other than the one proposed,  
as described by the applicant.  The  following additionally  describes the  applicantõ s proposed 
construction management plan, and mitigation proposal.  

http://www.portlandoregon.gov/bps/article/89933
http://www.portlandoregon.gov/bps/article/89933
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Development Alternatives:   

As demonstrated by the  applicantõs Alternatives Analysis plans  (Exhibit C.10) , three 
alternatives to the proposal  described on page two  above,  were considered:  

1.  Alternative Option #1: Move the dwelling farther to the east . 

In this scenario, the dwelling orientation is turned in a northeasterly direction and moved 
as far to the east as is practicable  (see Exhibit C.10,  Option 1) .  Access location and 
building size remains the same for the reasons mentioned above  (on page two) . The 
following impacts result from this alternative:  

À There  would be more permanent disturbed and impervious area created because the 
driveway  woul d need to be extended and turning the dwelling location  would create 
more disturbed area.    

À Due to the steeper slopes on the site's eastern half, the placement of the dwelling  would 
result in greater grade changes,  requiring more soil movement  and additio nal retaining 
walls,  creating more temporary disturbance area.  

À More trees in the  northeast and  southeast corners of the site  would be impacted .  

À The proposed well cannot be relocated, because the proposed well must be a  specified 
distance from adjacent dwe lling's existing drain fields north and south of the site. 
Similarly, the proposed drain field and spreader trench cannot be relocated because the 
proposed drain field and spreader trench must be a  specified distance from adjacent 
dwelling's wells north an d south of the site.  

2.  Alternative Option # 2:  Move the dwelling slightly to the east and turn the dwelling 
orientation to the northwest.  

In this scenario, the dwelling orientation is turned so that the garage faces southward 
instead of westward  (see Exhibit  C.10, Option 2) . Access location and building size remains 
the same for the reasons mentioned above. The following impacts result from this 
alternative:  

À There  would be more permanent disturbed and impervious area created because the 
driveway  would need to  be extended southward, and turning the dwelling location  would 
create more disturbed area.    

À Due to the steeper slopes on the site's eastern half, the placement of the dwelling  would 
result in greater grade changes, which  would require more soil movement , and 
additional retaining walls, which  would create more temporary disturbance area.  

À The area devoted to the drain field  would need to be reduced due to maneuvering area 
required for garage --which would not likely be approvable (practicable) .  

À The propose d well cannot be relocated to some other location, because the proposed well 
must be a required distance from adjacent dwelling's existing drain fields north and 
south of the site. Similarly, the proposed drain field and spreader trench cannot be 
relocated  because the proposed drain field and spreader trench must be a  specified 
distance from adjacent dwelling's wells north and south of the site.  

3.  Alternative Option #3: Maintain the proposed dwelling location, but reverse, (òflipó 
the floor plan orientation.  

In this scenario, access location and building size remains the same for the reasons 
mentioned above  (see Exhibit C.10, Option 3) . The entire floor plan is reversed from the 
proposed floor plan, which moves the entire dwelling northward. The following imp acts 
result from this alternative:  

À The majority of the dwelling is in the Rfp zone, which would require a significantly 
different and far more difficult review and approval process , and would not likely meet 
the approval criteria (not practicable) .  

À Due to  the steeper slopes on the site's northern end, the placement of the dwelling  
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would result in greater grade changes, require  more soil movement,  and additional 
retaining walls,  creating more temporary disturbance area.  

À The area that must be devoted to the drain field  would need to be reduced due to 
maneuvering area required for garage  (and may not be practicable) .  

À The proposed well cannot be relocated to some other location, because the proposed well 
must be a required distance from adjacent dwelling's exi sting drain fields north and 
south of the site. Similarly, the proposed drain field and spreader trench cannot be 
relocated because the proposed drain field and spreader trench must be a required 
distance from adjacent dwelling's wells north and south of t he site.  

As demonstrated by the alternative analysis presented above , moving the proposed dwelling 
location, and/or shifting its orientation would result in more impacts on the proposed 
alternative, and would not be practicable . Each alternative has pract icability issues , and 
locations of wells relative to drain fields are fixed, which further limit dwelling location 
options.  

With regards to an alternative with a structure smaller than 4,600 square feet, further 
discussion is presented on  pages 11 and 12 of this report.  

 
Construction Management :   
The applicants propose to develop one single -family residence on  the site, which is comprised of 
Tax Lot s 800  and 301 . The lot area of  Tax Lot 800 is 37,897 square feet, and that of TL 301 is 
128,094 square feet.   The combined area of permanent and temporary disturbance within the 
resource area of the Environmental Conservation zone will be  15,943 square feet  (i.e. dwelling,  
storm water planters, driveway, utilities, and all temporary disturbance area for construc tion of 
these improvements) . The permanent disturbance area will be  10,458 square feet, which 
consists of the 4,610 square -foot building footprint, 3,080 square feet of storm water planter 
and driveway area, and 2, 768  square feet surrounding the dwelling a nd maneuvering area.  
 
Construction activities will include: excavation for foundation wall footings and walls, 
installation of underground utilities and vegetative planters, constructing forms, pouring 
concrete, foundation wall installation, back -filling and rough grading around the base of the 
foundation.  Once the first floor decking is in place, the majority of work will occur on the 
elevated platform created by the first floor.  When construction activities are completed, the 
entire disturbed area will  be seeded with a grass seed mixture that is designed for erosion 
control purposes.  
 
The building contractor will place silt fences around the perimeters of the construction 
disturbance area as shown in the enclosed drawings prior to the commencement of 
construction activities. To the extent practical, all existing vegetation outside the limit of 
disturbance will be protected. The sedimentation fence will remain in place until all the above 
mentioned construction activities are completed. Any trees within the disturbed area will be 
flagged and have a temporary construction fence installed around the tree base to protect the 
root system and bark.  The arborist report includes a tree protection plan that includes 
temporary construction fencing around the perim eter of the temporary construction 
disturbance area (Exhibit C.11).  
 
According to the owner, equipment will be staged within that portion of the RF zoned driveway 
and parking area. A rocked driveway will provide for on -site parking of construction vehicles . 
The owner will ensure that saturated soils will be allowed to drain before leaving the site. Any 
damage to the silt fences and/or disturbance to hay bales will be repaired within the same 
working day that the damage occurs.  
 
All storm water from proposed  residence and driveways will be connected to an underground 
drain line system that will empty into vegetative planters.  The only material stored on site will 
be the temporary storage of building materials and equipment during the 
construction/placement o f the foundation wall and construction of the residence and shop. 
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Once the home and driveway construction are completed, all temporary storage will be 
removed.  
 
Unavoidable Impacts : 
Information has been provided by the applicant in order to  show that the u navoidable 
detrimental impacts have been minimized to the extent possible within the resource area of the 
environmental overlay zones .  The enclosed drawings  (Exhibits C.2, C.3, and C.4) depict the 
10, 458 square feet of permanent  disturbance area , occupied  by the proposed house, outdoor 
area, driveway, and storm water planter;  and  5, 485 square feet of temporary construction 
disturbance area .  According to the arborist reports submitted for this review, a  total of 64  
native trees (980 diameter inches) are p roposed to be removed from the site.  
 
Proposed Mitigation:    
The applicant proposes a mitigation plan that will serve two purposes. First, the plan will 
mitigate for the loss of vegetation that will be removed for placement of the residence and 
driveway. S econdly, the mitigation plan calls for removal of invasive species and planting of 
trees and shrubs right up to the proposed building footprint and along the driveway's cut 
banks, creating natural resource areas w here there were non -native planting, and en hancing 
those areas that already contain native planting. The applicant has submitted a Mitigation 
Planting Plan indicating that 1 55  native trees and 226 native shrubs are to  be planted on the 
site.  
 
The proposed mitigation landscape plan will  be installed  and maintained under the regulations 
outlined in Sec. 33.248.040 A, B, C and D (Landscaping and Screening). The owner's landscape 
designer will be responsible for the monitoring and maintenance of the said mitigation plan. He 
will inspect the planting at six months and one at year after the initial planting checking for the 
survival and vigor of the planting.  Any dead or dying plants will be replaced in kind.  He will 
check the planting one -year after the end of the first growing season just described, an d check 
again for the survival and vigor of the planting.  Any dead or dying plants will be replaced in 
kind.  
 
Land Use History:  City records indicate that prior land use reviews have been conducted for 
this site , as described below:  
 
LU 02 -110944  PU EN--  Approval of Planned Unit Development Amendment for:  
À A 16 -foot wide driveway within the access easement located on Lots 5 and 6 and a 16 -foot 

wide driveway within the access easement located in the common open space tract;  
À Modification of "Native Vegetation  to Remain" area on the Concept Plan for the access 

easement located on Lots 5 and 6 and the access easement located in the common open 
space tract;  

À A level spreader;  
À Modification of the "Native Vegetation to Remain" area on the Concept Plan for the 

stormw ater facility (level spreader) north of Balch Creek in the common open area;  
À Removal of 5 trees on Lot 5; and  
À Modification of the language of number 6 of the Tree Preservation Plan.  
 

Approval of an Environmental Review for:  
À Construction of the two drivew ays located in the access easements as shown on Exhibit C.1 

the Concept  Plan, C.2, and C.5; and  
À Construction of the stormwater facility (level spreader) north of Balch Creek in the common 

open area.  
 
Conditions of approval of this land use review continue  to apply to the property, unless 
modified by this Environmental Review.  
 
Agency and Neighborhood Review:  A Notice of Proposal in your Neighborhood was mailed on 
November 23, 2015 .   
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1.  Agency Review:  Several City and County b ureaus and agencies ha ve r esponded to this 
proposal.   Please see the  òEó Exhibits for details.  The comments , where related to this 
Environmental Review, are  summarized below, and are addressed under the appropriate 
criteria for review of the proposal , where they apply . 
 
Portlandõs Bureau of Environmental Services ( BES -- see Exhibit E. 1) provided comments with 
regards to the lack of existing sanitary infrastructure and the lack of existing stormwater 
infrastructure to serve the site, as well as technical comments pertain to the desi gn of the 
stormwater management system. BES also commented on òSite Considerationsó including the 
value of mature trees, critical bird nesting season, regionally significant) corridors, regionally 
significant wildlife habitat, information pertaining to spe cial habitat area, steep slopes, and soil 
type.  
 
Multnomah County Department of Community Services (see Exhibit E.  5) commented that 
Multnomah County Transportation Division reviews impacts to County ROW. [The County] 
reviewed the proposed Rothenfluch deve lopment off of NW Eloise Lane, and n o drainage from 
the site to County roadway is proposed.  The property is adjacent to unbuilt county right of way 
(to the east of the property). On the south side of the property the site design proposes to 
discharge via a pipe connected to a flow spreader. The spread flow would then discharge onto 
unimproved county right -of-way (ROW) in a natural drainage way (according to the Drainage 
Study Report). A natural drainage way would be an appropriate location for site dischar ge. If 
the ROW is ever improved and a public storm sewer installed, the proposed private system on 
the Rothenfluch property would likely need to be connected to the public storm system. A 
Multnomah County permit would be required for this.  
 
BDS Site Develo pment  (see Exhibit E. 3) provided extensive comments , on multiple occasions,  
with regards to geotechnical engineering and required geotechnical reporting needed at the time 
of building permit review; stormwater discharge and treatment as the consideration o f the 
geotechnical reporting; the use of a sand filter system for on -site septic disposal; site plan 
requirements to show the location of the septic tank and treatment unit, the groundwater 
interceptor, the location of stormwater outfall , areas of permanen t disturbance, and the 
employment of qualified  DEQ licensed septic installer or septic designer  to design the drain 
field area.   On August 19, 2016  the applicant submitted revise d site plans which did not 
include revisions to the storm water discharge area  requested by BDS Site Development staff. 
These revisions will therefore be required to be shown on any site plans submitted for building 
permit application review, and BDS Site Development has requested that additional area to 
accommodate these revisions be included in the applicantõ s construction disturbance area for 
stormwater disposal. These revisions , in addition to geotechnical analysis reporting, and 
erosion control plans provided by a Certified Professional in Erosion and Sediment Control,  will 
the refore be included as conditions of approval.  
 
BES Site Development also provided extensive comments on erosion control and construction 
management considerations, and alerted the applicant to the grading moratorium which 
prohibits activities that expose s oil to direct contact with storm water between the dates of 
October 1 and April 30.  
 
2.  Neighborhood Review:  One written response  was received from the Forest Park 
Neighborhood Association in response to the proposal  (Exhibit F.1).  The neighborhood 
associationõs letter describes the following objections: 
À The application does not address standards 33.430.140 L or O, and incorrectly addresses 

.140 A;  
À More of the trees proposed for removal could be saved ;  
À The application does not address standard .140 L for  removal of nuisance plants;  
À The findings do not address permanent disturbance created by the septic drainfield;  
À The findings focus on mitigation rather than minimizing impacts;  
À The findings lack analysis of the minimum size of the residence needed to acco mmodate the 
applicantõs physical needs. 

À The findings donõt assess a structure smaller than 4,610 square feet, in order to minimize 
loss of resources and functional values on the site.  
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À The findings do not address alternative designs to be less detrimental t o the environment.  
À The mitigation plan should provide improvements equal to the negative environmental 

impact in their entirety [not just tree replacement].  
À The applicants should present a development plan that does less environmental damage to 

the site.  The applicants should consider a two -story home with an elevator, and a smaller 
footprint.  

 

Applicantõs Response (see Exhibit A.15):  
The proposal complies with 33.110.225, because the proposed dwelling is a single story 
dwelling, located deep within the su bject lot and is nearly the same size and/or approximately 
1,000 to 1,600 square feet smaller in size (floor area) than its surrounding and adjacent three 
to four story neighboring dwellings. The applicant has  included Portland Map printouts 
documenting th e size of the adja cent Chickadee Point dwellings . The photo in Exhibit A.15 
demonstrates adjacent dwelling sizes.  
 
As set forth under Table 110 -4, for lots that are at least 20,000 square feet in size, (the subject 
lot is 37,897 square feet), the owner cou ld construct a 4,500 square foot dwelling, plus 7.5% of 
the lot area over 20,000 square feet. As applied to this case, the owner could construct a 
dwelling with a coverage of up to 5,842 square feet (37,897 -20,000=17,897 X 7.5%=1,342 
square feet) . The owne rs are not proposing a home of this size, however, they would be perfectly 
be within their right to construct a 5,842 square foot home and still be in compliance with the 
building coverage standard of the RF zone.  In fact, the neighboring dwellings in Chi ckadee 
Point subdivision directly east of the site, (all of which are entirely in the RFc zone), are 
approximately 4,000 to 6 ,000 square feet in size. There fore, the applicant is proposing a 
dwelling size that is approximately the same size and/or approxim ately 1,000 -1,600 square feet 
smaller than similarly situated Chickadee Point dwellings already approved in the RFc zone.  
 
The point of the preceding analysis is this: the current owners could, [as allowed by the RF 
base zone regulations] , construct a much  large house that would encroach much farther into 
the RFc zone, and exceed even more the maximum permanent disturbance area. Instead, the 
owners are proposing a 4,610 square foot dwelling, located on the shallowest site slopes, and 
placing the development  in an area where the fewest amount of trees will have to be removed.  
 
Turning to 33.430.210, (the Purpose statement for Environmental review), it states, in relevant 
part:  
 

òProvide flexibility for unusual situations. The review provides for consideration of alternative 

designs for development that have the least impact on protected resources in the environmental 

conservation zone and more exacting control over development in the environmental protection 

zone.ó  
 
The òflexibility for unusual situationsó statements has an obvious and direct reference to a 
proposed dwelling, because the central focus of development in single -dwelling zone, is in fact, 
a dwelling; it's size, shape, and location, all relative to the Environmental Zone. On pages 20 -22 
of the app licant's narrative, the applicant provides three alternative home locations and 
òflippingó of  the dwelling footprint and garage relocation that comply with 33.430.250(E)(2), 
and thus meets the purpose of siting a dwelling within the Environmental overlay zone. 
 

As 33.700.070 E (in part) provides, òéThe regulations in an overlay zone supersede regulations 

in base zones and éó Therefore, the relevant and applicable standards of 33.430 take precedent 

over the relevant and applicable standards of 33.110, but t hat does mean that the relevant and 
applicable standards of 33.110 are made irrelevant, as the Forest Park Neighborhood 
Association would like to claim. Both standards apply, and both standards have been met.  

 
The Neighborhood Association claims that the applicant ignored a response to 33.430.140(L). 
The applicant  resubmitted a January, 2016 revised application narrative that addresses  
33.430.140(L).  The Neighborhood Association also claims that the applicant wrongly  describes 
compliance with 33.430.140(O) . It may be correct that strict compliance with 33.430.140(O) 
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cannot be met in this instance, but as the Neighborhood Association accurately points out, 
there are some very unusual site specific reasons as to why the applicant cannot adhere to 
strict compl iance with 33.430.140(O). As stated on page 13 -14 of the applicant's narrative:  
 

As shown on Exhibit òAó, the subject is essentially òlandlockedó from the closest access, which is 

NW Eloise Lane. Access must be achieved via a 65 -foot long easement through  adjoining 

properties. The applicant asserts that if the fro nt setback was reduced below 37 feet  they could 

not provide enough circulation/turnaround and maneuvering room in front of the proposed garage, 

because there are no alternatives to driveway alignm ent within the current access easement 

document. Based on the above, maintaining a 37 -foot front yard setback is the only way that the 

applicant can provide as much on -site parking/circulation/turnaround and maneuvering room to 

avoid on -street parking.  

 
Therefore , there is no physical way that the applicant can adhere to strict compliance with 
33.430.140(O)  and provide the required parking of 33.266.120. Table 266 -2 requires a 
minimum of one parking space per unit. As shown on site plans,  the proposed resi dence will 
have a two -car garage, therefore, the proposal complies with the minimum parking standard. 
As set forth under 33.266.120(C), parking is not allowed within the first 10  feet from the front 
lot line or in the required front setback.  The proposed t wo-car garage will be setback 35' from 
the front lot line. The applicant  proposes to maintain  a 35-foot  garage setback so that on -site 
parking can occur  in order to mitigate for the absence of on -street parking.  
 
More importantly, 33.430.250 (Environmenta l Review)  sets o ut approval criteria that allow  
flexibility to strict compliance with the development standards of 33.430.140 through 170,  
including 33.430.140(O). T he approval criteria of 33.430.250 are applied only to  those aspect s 
of the proposal that d o not meet specific development standards. On page 17 of the narrative, 
the applicant states that 33.430.140(A), (maximum RF disturbance area), and 3 3.430.140 
(J)(1)(b) are not met. Although the applicant does not specifically cite 33.430.140(O) as one of 
the development standards not meet, it is clear that on pages 18 -22 of the applicant's narrative 
there is an ample body of evidence demonstrating site specific reasons and physical limitations 
justifying why strict compliance with the development standards  of 33.430.140 through 170 
are not met. It also bears repeating that the overarching purpose of an Environmental Review, 
(33.430.210),  is to accomplish the following:  
 

Provide flexibility for unusual situations. The review provides for consideration of alt ernative 

designs for development that have the least impact on protected resources in the environmental 

conservation zone and more exacting control over development in the environmental protection 

zone.  
 
The physical constraints of the site, (i.e. the onl y access to the site is via a 65 -foot  long 
easement), is certainly a unique and unusual situation that can be addressed via 
Environmental review, and the applicant has provided ample evidence and ample mitigation 
demonstrating that the applicable and relev ant criteria of 33.430.250 have been met.  

 
The Neighborhood Association claims that the applicant did not ade quately demonstrate that 
there would be no permanent disturbance to the area occupied by the proposed septic drain 
field. Specifically, the Neighbo rhood Association takes issue with the substitution of ground 
cover, plants and shrubs and small trees for the trees that have to be removed for the septic 
system. First, there is a very practical reason for not replanting native trees, (e.g., Douglas Fir 
and Alder), that will grow to a fully mature size; mature trees have large roots that seek out 
affluent nutrients from septic drain lines, and thus, over time, those roots wrap around and 
crush drain field lines. The applicant has specifically chosen plant s that mitigate for the 
removal of the natural resource but, at the same time, will not interfere or disrupt the efficient 
functioning of a septic drain field; to not do so would be in direct conflict with DEQ 
requirements for an efficient and functioning septic system.  
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Secondly, the Neighborhood Association is taking a very narrow interpretation of 
33.430.250(A)(1)(b).  The specific criterion is as follows:  
 

b. There will be no significant, detrimental  (emphasis added) impact on resources and functional 

values in areas designated to be left undisturbed;   
Taken together, the substitution of the proposed ground cover, plants and shrubs and small 
trees for the existing trees that must be removed, (due to their damaging effect on septic drain 
lines), must, b y definition, result in an important, noticeably larger, and obviously harmful 
impact on resources and functional values in areas designated to be left undisturbed.   It is the 
applicant's opinion that the Neighborhood Association has not provided any evide nce in 
support of specifically how the above -mentioned ground cover, plants and shrubs and small 
trees would have a significant and/or detrimental impact on resources and functional values in 
areas designated to be left undisturbed.  

 
The Neighborhood Asso ciation claims that the applicant did not adequately demonstrate the 
proposed development minimizes the loss of resource and functional values, consistent with 
allowing those uses generally permitted or allowed in the base zone without a land use review.  
The Neighborhood Association posits that the applicant is operating from a òpresumption of 
entitlementó, which is, at the very least, a bias and editorial statement, not based in fact, and 
which has nothing to do with applicable code criteria. Frankly, tha t statement is also insulting 
to Mrs. Rothenfluch's physical condition, and ignores the central reason for establishing a 
single story d welling here. Her deteriorating  medical condition has already been well 
documented within the file record. The applicant  asserts that the body of evidence in the file 
record clearly reaches the threshold of compliance for 33.430.250(E)(1), and more importantly 
does in fact justifies why a smaller dwelling will not meet the needs of Ms. Rothenfluch. On 
pages 3 -4 of the attac hed revised narrative the applicant states the following:  
 

In addition, Mr. Gilvra, in consultation with Gerald Rowlett of West Lake Development, (project 

developer), investigated whether the inclusion of an elevator would reduce the size of the single 

story footprint. Mr. Gilvra concluded that proposed 4,610 square feet building footprint would only 

be reduced by approximately 160 -180 square feet, because inclusion of an elevator requires a hall 

to the elevator, and elevator shaft and staircase. There is a lso another complicating factor to 

adding a residential elevator.  

 

As a rule, residential elevators are essentially a large hydraulic lift, similar to a vehicle lift in a car 

repair garage. There fore, the elevator is very slow, which wouldn't normally be  a problem, but for 

the fact that Ms. Rothenfluch is a grandmother who spends much of her day in daycare of her 

grandchildren. She needs to be close at hand, (thus the reason for the grandchildõs bedrooms 

close to the master bedroom and family room), and a  slow elevator would not allow her to respond 

or properly monitor the activity of her grandchildren, which would be a major safety issue. 

Beyond the safety issue is the issue of expense. A total redesign of the dwelling to include an 

elevator means startin g over with a new design, new engineering calculations, elevator cost, and 

the ever increasing cost of labor and material. Mr. Gilvra and Gerald Rowlett estimate that the 

price for the redesign would be in excess of $65,000.  
 

Although, in theory, it may be  possible to reduce the building footprint, that reduction severely 

limits any options for interior room layout. This issue will be discussed in further detail under 

33.430.240 B. (Impact Evaluation) In fact, the owner's fondest desire would be to build a two to 

three story dwelling with a narrower footprint, because if they did so, that increased building 

height would support an unsurpassed view of Mt. Hood to the east, and the house is oriented to 

the east. They are foregoing that more desirable of option s, because it would be physically 

impossible for Ms . Rothenfluch to walk up and down stairs.  In fact, the current home design has 

already been modified to reduce its disturbance footprint. At one time, the building footprint 

include a game room, a bathroo m for the game room, a formal dining and living room and game 

room bathroom, all of which have been removed from the home design. Additionally, the garage 
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was reduced from a 3 -car garage to a 2 -car garage, which results in a significant reduction in 

distur bance area.ó 
 
This above -captioned statement is in addition to detailed evidenced presented on ap plicant's 
narrative pages 19 -22 . Within those pages, the applicant discusses foreshortening the building 
length and or increase the building height to maintain  a similar amount of livable interior 
space.  The applicant asserts that increasing building height is not possible because of Ms. 
Rothenfluch's documented medical condition.  
 
The applicant also discusses the landlocked nature of the site, combined with t he limited 
amount of shallow sloped land forces a òfront-facingó orientation of the garage and circulation 
area with a building footprint straddle on the site's finger ridge. (i.e. the shallowest slopes 
available) Foreshortening the length would do little to lessen the impact on the natural resource 
area, because the entire site is in the natural resource area, and moving the site closer to the 
westerly property line would eliminate any circulation area in front of the garage. Therefore, the 
entire foreshor tening would have to come from the livable floor space. As stated above, the 
owner needs ample mobility space and large hallways, and the number and kind of interior 
living spaces is typically of any similarly situated dwelling, especially as compared to t he much 
larger Chickadee Point dwellings, that have larger interior spaces.    
 
The applicant concludes by saying that any wholesale dwelling design alternative does not 
justify a wholesale removal of living area within the proposed building footprint, bec ause the 
owner -required wide hallways and ample circulation between rooms drive the interior dwelling 
design; it is not as though the owner is asking for multiples rooms with multiple and non -
essential functions. A two -bedroom home with a two -car garage, m aster suite, kitchen, dining, 
living room and bathrooms is a reasonable and customary menu of dwelling amenities, and 
there is nothing out of the ordinary in the proposed dwelling design.   
 
There fore, based on the above, the applicant has in fact presente d a body of evidence to 
demonstrate why alternative dwelling designs will function no better than the one proposed.  
 
The Neighborhood Association claims on page 4 of their letter that the applicant relies heavily 
on the size of adjacent dwellings to justi fy the proposed dwelling size, when in fact the 
applicant does not do that. The applicant raises the adjacent dwelling size simply to establish 
that the proposed dwelling is compatible with other similarly situated dwellings, and not that 
one òcompatibilityó statement somehow demonstrates total compliance with  33.430.250(E)(2).  

 
33.430.250(E)(2) does in fact requires that the applicant provide evidence to support the 
conclusion that the proposed development locations, designs, and construction methods are  
less detrimental to identified resources and functional values than other practicable and 
significantly different alternatives. As stated above, there is already ample evidence in the file 
record and the recent February, 2016 resubmittal to show complianc e with 33.430.250(E)(2).  

 
At the bottom of page 4, the Neighborhood Association states that the applicant has carried the 
burden of proof with regard to tree replacement under 33.430.250(E)(4), but claims that the 
required mitigation òshould equal the negative environmental impact of the developmentó. The 
Neighborhood Association does not provide any facts as to why they believe that the mitigation 
planting plan already in the file record does not òequal the negative environmental impact of 
the developmentó.  The applicant disputes this point and references the current and r evised 
Mitigation Planting Plan , and evidence presented in the body of the applicantõ s narrative, (e.g. 
pages 12,  17,  19 and 21  [Exhibit A.1] ). 
 
ZONING CODE APPROVAL CRITERIA  

33.430.250  Approval Criteria for Environmental Review   
An environmental review application will be approved if the review body finds that the applicant 
has shown that all of the applicable approval criteria are met.  When environmental review is 
required because a proposal does not meet one or more of the development standards of 
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Section 33.430.140 through .190, then the approval criteria will only be applied to the aspect of 
the proposal that does not meet the development standard or standards.  

Findings: The approv al criteria applicable to the proposed development include  those found 
Section 33.430.250 A and Section 33.430.250 E.  The applicant has provided findings for these 
approval criteria and BDS Land Use Services staff revised  these findings or added condition s, 
where necessary to meet the approval criteria.  The criteri a and findings for Subsections A and 
E are combined where they are similar.  
 
33.430.250  A. Public safety facilities, rights -of -way, driveways, walkways, outfalls, 
utilities, land divisions, Pr operty Line Adjustments, Planned Developments, and Planned 
Unit Developments.  Within the resource areas of environmental zones, the applicant's 
impact evaluation must demonstrate that all of the general criteria in Paragraph A.1 and 
the applicable specifi c criteria of Paragraphs A.2, 3, or 4, below, have been met:  Note that 
since this activity is not a Public Safety Facility, Land Division, Planned Development, or 
Planned Unit Development and does not require a Property Line Adjustment, the cr iteria in 
Sections 33.430.250 A.2 and A. 4 do not apply and are not included.  
 
33.430.250  E.  Other development in the Environmental Conservation zone or within the 
Transition Area only.   In Environmental Conservation zones or for development within 
the Transition Are a only, the applicant's impact evaluation must demonstrate that all of 
the following are met:  
 
E.1  Proposed development minimizes the loss of resources and functional values, 
consistent with allowing those uses generally permitted or allowed in the base z one 
without a land use review;  

Findings:  This criterion applies  to the proposed residence  within the resource area of the 
Environmental Conservation overlay zone. The purpose of this criterion is to recognize that 
some form of development is allowed, cons istent  with the base zone uses and standards.  
Impacts of the proposed development are measured relative to the impacts associated with the 
development normally allowed by the base zone; in this case, Tax Lot  800 (Barnes Park Heights 
Block F), the parcel u pon which the applicant proposes to construct the residence, is a 
residentially zoned 37,897 square -foot (0.87 -acre) parcel .  The overall site is comprised of Tax 
Lot s 800 and 301  (2.94 acres in area), for a total area of 3.81 acres.  

The proposed use is Ho usehold Living ñsingle dwelling residential to be specific ñallowed by 
right in the Residential Farm/Forest base zone.  According to Table 110 -4, the allowed  building 
coverage for the site ( both Tax Lots 800 and 301) is 15,449 square feet.  The applicant pro vides 
that the total building footprint area is proposed to be 4,610 square feet , which is considerably 
less than that allowed by the base zone without additional review .    
 
The applicantõs architect designed a single -story, ADA -complaint single family ho me that 
accommodates the owner's deteriorating physical condition. The owner is proposing a dwelling 
design typical for steeper sloped parcels in the West Hills. The building footprint is designed to 
accommodate the inevitable requirement that the owner  li ve in a single story ADA -complaint home, 
while at the same time minimize encroachment into natural resource area.  

All RF -zoned lots that are at least two acres in size are allowed one, single family dwelling unit, 
therefore the owners are proposing develo pment that is generally permitted in the base zon e, 
without a land use review. The dwelling, garage and decks will create  a total footprint of 4,610 
square feet. The dwelling will use natural topography to screen it from neighboring views. The 
dwelling and  garage are located in the westerly center of the lot, which is the least  sloped area 
anywhere on Tax Lot 800, and it maintains development as far away from the RFp zone as 
possible.  The owner  proposes a typical dwelling design that is smaller than the adj acent 
Chickadee Point RFc dwellings along Eloise Lane. The single story dwelling footprint is designed 
to maximize easy of mobility for the applicant  and at the same time minimize encroachment 
into natural resource area.  
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Therefore, the proposal minimizes t he loss of resources and functional values, consistent with 
allowing those uses generally permitted or allowed in the base zone without a land use review 

and this criterion is met.  

 
A.1. General criteria for public safety facilities, rights -of -way, drivewa ys, walkways, 
outfalls, utilities, land divisions, Property Line Adjustments, Planned Developments, and 
Planned Unit Developments;   

A.1.a. Proposed development locations, designs, and construction methods have the least 
significant detrimental impact to i dentified resources and functional values of other 
practicable and significantly different alternatives including alternatives outside the 
resource area of the environmental zone;  

E.2. Proposed development locations, designs, and construction methods are l ess 
detrimental to identified resources and functional values than other practicable and 
significantly different alternatives;   
 
A.3.a. The location, design, and construction method of any outfall or utility proposed 
within the resource area of an environm ental protection zone has the least significant 
detrimental impact to the identified resources and functional values of other practicable 
alternatives including alternatives outside the resource area of the environmental 
protection zone;  
 
A.3.c. Water bodi es are crossed only when there are no practicable alternatives with fewer 
significant detrimental impacts.   
 
Findings:   These criteria require the applicant to demonstrate that alternatives were considered 
during the design process, and that there are no p racticable alternatives that would be less 
detrimental to the identified resources and functional values.  

These criteria refer to òpracticableó alternatives.  The Portland Zoning Code defines 
òpracticableó as òcapable of being done after taking into consid eration cost, existing technology, 
and logistics in light of overall project purposes. ó 

Project Purpose:  
The applicant has been specific in identifying the purpose of the project , and demonstrating the 
need for a single -story home with an ADA -compliant des ign and layout  (additional  details in 
this regard is presented in the applicantõ s narrative Exhibits A.1, A.3, A.4, A.5, and A.15 in the 
application case file).  

The applicantõs architect describes the need to design a home with specific design criteria th at  
must be met to accommodate the applicantõs progressing medical condition, which creates the 
need for a single level home.  While not certified ADA, it would need to be laid out in a way  that  
allows open access throughout the home and eventually may  requ ire the use of a wheelchair. 
This  includes hallways that would need to be a minimum of 4õ-00ó wide, and doorways with a 
minimum of 3õ-00ó openings.  The architect designed a home with a limited footprint while 
providing  a plan that would work for the owners . The master bedroom was designed 
intentionally off of the kitchen/dining room to eliminate the amount of  walking (at this time), 
and includes direct access to the laundry room from the  master bath.  Additionally, the 
applicant will not be able to access th e yard due to steep topography. The architect created an 
outdoor living area off the rear of the home with direct access to the master bedroom suite.   

The propose  room sizes are listed below:  

 Room Size (sf) 

Garage  860  

Patio  420  

Bath  1 30  

Bath  2 112  

Master Bath  195  

BR 1 152  
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BR 2 139  

Master BR  280  

Kitchen  260  

Nook  174  

Pantry  35  

Office 1  165  

Office 2 208  

Utility  90  

Great Room  405  

 
The single -story ADA -complaint footprint with wide hallways is the only practicable dwelling 
configuration that ca n accommodate the  declining physical condition of the owner. At 4,610 
square feet in area,  the owner  proposes a building footprint considerably smaller in area than 
allowed on the site by right (over 15,000 square feet ), and a dwelling smaller than some of  the  
neighboring Chickadee Point dwellings, (e.g. approximately 5,500 -6,200 square feet), for a more 
compact footprint, located on the flattest part of the property , and as far away from the RFp 

zoned area as possible .  
 
ADA-compliant homes, by their very nature, must have wide halls and ample circulation for 
wheel chair bound inhabitants. That  controls the size s of the rooms and the size s of the 
hallways. The owners  note that they are not asking for multiple living spaces beyond what 
would typically be see n in any modern home, and especially a West Hills home. That is, the 
proposed dwelling will have two bedrooms for guests and a master suite for the owners.  
Modest sized bathrooms are provided for the two guest rooms. A communal great room, with a 
modest -sized kitchen/dining room is also provided. The only òspareó rooms are the craft room 
and office, which are typical for work -at -home professionals.  
 
Although it may be possible to shrink down some of the proposed room sizes, to do that would 
limit the cont rolling factor for this design, which is ADA mobility, which  mandates wide halls 
and ample circulation room within all rooms.  In fact, the original building plans called for a 
game room, game room bathroom, and formal dining and living room, all of which were 
removed to shrink the proposed building footprint.  
 
Based on the above, the only reasonable alternative would be to foreshorten the building length 
and or increase the building height to maintain a similar amount of livable interior space.  
Increasing  building height is not possible because of Ms. Rothenfluch's documented medical 
condition. In addition, the owner wanted to keep the building height as low as possible, to 
minimize the visual impact of the dwelling.   
 
In addition, Mr. Gilvra, in consultat ion with Gerald Rowlett of West Lake Development, (project 
developer), investigated whether the inclusion of an elevator would reduce the size of the single 
story footprint. Mr. Gilvra concluded that proposed 4,610 square -foot building footprint would 
only  be reduced by approximately 160 -180 square feet, because inclusion of an elevator 
requires a hall to the elevator, and elevator shaft and staircase.   
 
There is  a second complicating factor to adding a residential elevator. As a rule, residential 
elevator s are essentially a large hydraulic lift, similar to a vehicle lif t in a car repair garage. 
There fore, the elevator is very slow, which wouldn't normally be a problem,  however, Ms. 
Rothenfluch is a grandmother who spends much of her day in the care of her grandchildren. 
She needs to be close at hand, (thus the reason for the grandchildõs bedrooms close to the 
master bedroom and family room), and a slow elevator would not allow her to respond or 
properly monitor the activity of her grandchildren . This would  create a major safety issue , and 
would not meet the project purpose . Therefore, such an alternative is impracticable.  
 
The landlocked nature of the site, combined  steep slopes over most of the site, forces a òfront-
facingó orientation of the garage and circulation area with a building footprint  centered on the 
site's narrow  ridge . Foreshortening  driveway length would do little to lessen the impact on the 
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natural resource area, because the entire site is in the natural resource area, and moving the 
site clos er to the westerly property line would eliminate any circulation area in front of the 
garage, making access impracticable . Additionally, the garage width cannot be foreshortened 
because the code requires one on -site parking space, and a òguest parkingó space must be 
provided because there is no space for on -street parking. Therefore, the entire foreshortening 
would have to come from the livable floor space. As stated above, the owner needs ample 
mobility space and large hallways, and the number and kind of interior living spaces is 
typically of any similarly situated dwelling, especially as compared to the neighboring 
Chickadee Point dwellings, that  have larger interior living spaces, albeit on multiple floors.  

 
On balance,  smaller dwelling design alternativ es do meet the project purpose, which 
necessitates wide hallways and ample circulation between rooms . A three -bedroom home with a 
two -car garage, master suite, kitchen, dining, living room and bathrooms is a reasonable and 
customary menu of dwelling amenit ies, and there is nothing out of the ordinary in the proposed 
dwelling design.  

 
Increasing the building height to make up for the loss of floor space is not an option, because 
Ms. Rothenfluch already cannot manage stairs, and her deteriorating medical cond ition will 
only makes negotiating stairs more and more difficult, if not impossible. As stated above, 
installation of an elevator does little to reduce the building footprint, they operate slowly, and 
are cost pro hibitive. The owners  elected to provide a s ingle story dwelling that provides a typical 
selection of interior living spaces that are adequately sized and not out of character with the 
neighborhood; in fact the proposed livable square footage is somewhat less than their 
Chickadee Point neighbors hav e.  

Alternatives to the Proposed Plan Considered  by the Applicant : 

The applicant provided an alternatives analysis that can be found in the application case file in 
Exhibit A. 1, and  in this report on pages 5 and 6.  To summarize, three alternatives to the 
applicantõs proposed plan have been considered:  

1.  Alternative Option #1: Move the dwelling farther to the east  

In this scenario, the dwelling orientation is turned in a northeasterly direction and moved as 
far to the east as is practicable.  Access location and building size remains the same for the 
reasons mentioned above , in the description of the project purpose . 

2.  Alternative Option #2: Move the dwelling slightly to the east and turn the dwelling 
orientation to the NW.  

In this scenario, the dwelling orienta tion is turned so that the garage faces southward instead 
of westward. Access location and building size remains the same for the reasons mentioned 
above, in the description of the project purpose.  

3.  Alternative Option #3: Maintain the proposed dwelling loca tion, but reverse, (òflipó 
the floor plan orientation.  

In this scenario, access location and building size remains the same for the reasons mentioned 
above, in the description of the project purpose.  The entire floor plan is reversed from the 
proposed floo r plan, which moves the entire dwelling northward.  
 
As demonstrated by the alternative analysis, there is essentially no benefit derived from moving 
the proposed dwelling location, and/or shifting its orientation to try and lessen its impact on 
the resourc es within the environmental conservatio n zone. Each alternative has it s own set of 
problems, and there are certain òfixedó locations of wells relative to drain fields that further 
limit dwelling location options.  
 
Since the site is entirely within the res ource area of the environmental zone, no alternatives 
exist for development of the residence outside the resource area; and no water bodies  are 
proposed to be crossed by this proposal.  
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It bears mentioning that alternatives to the dwelling proposed for thi s site cannot be viewed in 
the abstract, that is, a building design that proposes an unreasonably small floor plan at any 
cost. That is not the intent of an Environmental Review.  As set forth in PCC 33.430.210, the 
purpose of an Environmental Review, in p art, is to:  
 

Provide flexibility for unusual situations. The review provides for consideration of alternative 

designs for development that have the least impact on protected resources in the environmental 

conservation zone and more exacting control over de velopment in the environmental protection 

zone.  

 

The operative phrase above is òProvide flexibility for unusual situationsó; the unusual situation 

as described throughout this application is Ms. Rothenfluch's medical conditions and 

continuing inability to  be mobile . Not being able -bodied, and having a continuing deterioration 

in  physical condition  necessitates a departure from  the typical narrower and taller two -story 
building footprint , to a more non -traditional single story floor plan. The owners would l ove to 
have a two -story dwelling because of the unsurpassed mountain view  that that would afford. 
Nonetheless , based on the obvious need for a single story dwelling, the applicant has proposed 
a design for development that has the least impact on protected  resources in the environmental 
conservation zone in compliance with PCC 33.430.210 . 

With regards to the septic system, the applicants provided revised plans on February 10, 2016, 
that show the reduction in tree removal that is the result of the proposed p ressurized septic 
system proposed . The pressure system occupies a much smaller òfootprintó than does a 
traditional septic drain field -alternative .  

Given the very specific project purpose identified by the applicant, together with the limited 
possibility f or access to the site, for placement of the well on the site, and placement of the 
septic system, and that it is no t  possible to construct a residence on this site outside of the 
environmental zone, the applicantõs alternative analysis has demonstrated that the proposal 
has the least significant detrimental impact to identified resources and functional values of 
other practicable and significantly different alternatives .  

These criteria are met.  
 
A.1.b. There will be no significant detrimental impact on res ources and functional values 
in areas designated to be left undisturbed;  
 
E.3. There will be no significant detrimental impact on resources and functional values in 
areas designated to be left undisturbed;  
 
A.3.b. There will be no significant detrimental i mpact on water bodies for the migration, 
rearing, feeding, or spawning of fish; and  
 
Findings:   These approval criteria require the protection of resources outside of the proposed 
disturbance area from impacts related to the proposal, such as damage to veg etation, erosion of 
soils off the site, and downstream impacts to water quality and fish habitat from increased 
stormwater runoff and erosion off the site.    
 
The applicant provided a detailed description of the proposed stormwater management plan 
and the narrative construction management plan in the application case file (Exhibits A. 1 and 
A.7), in addition to a graphic construction management  plans (Exhibits C.3 and C.4 ).   The 
construction management plan  is described on page  6 of this  report.  
 
The stormw ater plan submitted with this application proposes to collect storm runoff and treat 
it within several vegetative planters constructed around and adjacent to the house and 
driveway.  Treated stormwater  is shown to be routed via underground drain lines to a  level 
spreader near the south property line, to daylight and sheetflow off of the property . City staff 
(BDS Site Development) reviewed the applicants August 19, 2016 revisions to these plans, and 
commented that the discharge locations for the groundwater interceptor and the stormwater 
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planters must be separate. They are shown together on the August 19 plans. BDS Site 
Development requirements for separating discharge from these 2 sources must be met at the 
time of building permit review. To this end, Site D evelopment recommends the temporary and 
permanent limits of disturbance be allowed to be increased by approximately 4, 000 square feet 
(approximately 10 percent of the sanitary drain field/stormwater disposal facility disturbance 
area) to accommodate such revisions.  
 
Construction activities described by the applicant include:  excavation for the well and sanitary 
system, excavation for the building foundation wall footings and walls, installation of 
underground utilities and vegetative planters, constructin g forms, pouring concrete, foundation 
wall installation, back -filling and rough grading around the base of the foundation.  The 
building contractor will place silt fences around the perimeters of the construction disturbance 
area shown in the enclosed draw ings , prior to the commencement of construction activities. To 
the extent practical, all existing vegetation outside the approved limit s of disturbance will be 
protected. The sedimentation fence will remain in place until all the above mentioned 
constructi on activities are completed. Any trees to be protected within the disturbed area will 
be flagged and have a temporary construction fence installed around the tree base to protect 
the root system and bark.  
 
The arboristõs report (Exhibit A.8, and A.16) prov ides additional information regarding tree 
protection, and these recommendations will be required to be followed during construction on 
the site.  
 
Construction methods proposed by the applicant will help to confine impacts to the proposed 
development areas . For example, once the first floor decking is in place, the majority of work 
will occur on the elevated platform created by the first floor.  When construction activities are 
completed, the entire disturbed area will be seeded with a grass seed mixture de signed for 
erosion control. Construction equipment  is proposed to be staged within the driveway and 
parking area. The owner will ensure that saturated soils will be allowed to drain before leaving 
the site. Any damage to the silt fences and/or disturbance to hay bales will be repaired within 
the same working day that the damage occurs.  
 
With regards to protection of trees outside the disturbance area, the arboristõs report identifies 
standard tree protection measures in Exhibit A.8  and Exhibit A.16  in the a pplication case file.  
To ensure that trees shown on the construction management plan are protected,  a final 
construction management plan will be required at permit time that depicts all requirements of 
Exhibit s A.8  and A.16 , with modifications noted below . 
 
As a final construction management note, the construction management plan shows sediment 
fence approximately 40 feet east of the proposed residence, well outside of the proposed 
construction disturbance area. All construction -related access and disturba nce must be kept 
inside of the temporary construction fence, in order to protect soils and vegetation beyond the 
approved construction disturbance area. Therefore the applicant will be required to modify the 
construction management plan, to show all sedime nt control devices within the approved limits 
of temporary construction disturbance. A four -foot high, bright orange, temporary construction 
fence will be required to be placed along the  limits of construction disturbance, as shown on 
the construct ion mana gement plan (Exhibit C. 3). 
 
With conditions for the revisions to the final construction management plan  showing sediment 
control devices inside of the limits of construction disturbance, showing tree protection 
according to the arboristõs report, and showi ng four -foot high temporary construction fence 
along the limits of construction  disturbance , these criteria can be met by the proposal.  
 
A.1.c. The mitigation plan demonstrates that all significant detrimental impacts on 
resources and functional values wil l be compensated for;  
 
E.4. The mitigation plan demonstrates that all significant detrimental impacts on 
resources and functional values will be compensated for;  
 



Decision Notice for LU 15 -209110  EN  Page 19  

 

Findings : This criterion requires the applicant to assess unavoidable impacts and propose  
mi tigation that is proportional to the impacts, as well as sufficient in character and quantity to 
replace lost resource functions and values.  The proposed mitigation plan is summarized  on 
page 7 of this report, and is depicted on Exhibit C. 5. 

The applicant  describes a mitigation plan intended to serve two purposes.  First, the plan will 
mitigate for the loss of vegetation that will be removed for placement of the residence , driveway  
and utilities . Secondly, the mitigation plan calls for removal of invasive species and planting of 
trees and shrubs near the proposed building footprint and along the driveway's cut banks, 
creating natural resource areas where there were non -native planting, and enhancing those 
areas that already contain native planting.  
 
Accord ing to the arborist reports (Exhibits A. 8 and A. 16) the applicant proposes to remove  64 
trees (980 diameter inches) from the site in order to construct the residence , septic drainfield, 
driveway, well, and stormwater facilities. According to Table 430 -3 of the Zoning Code , trees to 
be removed must be replaced  with a minimum of  142 native trees, and 171 native shrubs.  
 
The attached Mitigation Planting Plan indicates  that 102 native trees and 226 native shrubs , 
will be planted to replace those trees removed  from the resource area surrounding the dwelling 
and driveway. The plan mistakenly identifies vine maple and Indian pl um  as trees  (representing 
53 trees) , and therefore the proposed number of actual trees to be planted falls short of the 
minimum required  number of  trees. Therefore , with conditions of approval to plan t  an 
additional  53 native trees  (the intended number of trees shown on Exhibit C.5) , mitigation of 
impacts associated with tree removal will be provided by this plan.  
 
Impacts , other than native  tree removal, associated with this proposal, include exceeding the 
allowed disturbance area (of 5 ,000 square feet) by more than 10,000 square feet , and exceeding 
the allowed amount of tree removal by 755 diameter inches . The applicantõs proposed 
mitigatio n plan shows native plantings over the remaining  27,000 square feet site  of Tax Lot 
800 --outside of the proposed permanent disturbance area. The applicant proposes to remove 
invasive species from the site  as well  (although this is required by the standard s). These 
activities  are proposed to offset the 10,000 square feet of excessive disturbance area , and a 755 
diameter inches of excessive tree removal . 
 
Removal of such a large quantity of trees will result in a loss of organic input, a loss of slope 
stabil ization functions, a loss of wildlife habitat functions and of forest structure .  To offset 
these additional impacts, t he applicant will be required to retain all sections of tree trunks 
greater than 12 inches in diameter  (30 trees) , on the site in order t o replace some of these lost 
functions.  
 
With regards to revegetation of the septic drainfield area, BDS Site Development staff have 
commented on the need to plant shallow -related species in this area. Therefore the applicant 
will be required to plant  yar row, western columbine, deer fern, common camas, western fescue, 
fire weed, prairie lupine, sword fern, and bracken fern throughout the drainfield area . In order 
to provide adequate cover the species must be planted at approximately 5 feet on center.  
 
The proposed Mitigation Plan will be installed and maintained under the regulations outlined in 
Section 33.248.040.A -D (Landscaping and Screening).  A monitoring plan is proposed by the 
applicant and will ensure survival of all proposed mitigation plantings.  To confirm  survival of 
the required plantings for the initial establishment period, the applicant will be required to 
have the plantings inspected  upon planting and again,  two years  after plantings are installed.  

With conditions to ensure that at least the  minimum number of replacement trees are planted  
on the site , that all cut trees with trunks greater than 12 inches in diameter are retained on 
site, with the drainfield area is appropriately replanted as described above, and that plantings 

required for th is Environmental Review are maintained and inspected , these criteria  can be met.  
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A.1.d. Mitigation will occur within the same watershed as the proposed use or 
development and within the Portland city limits except when the purpose of the 
mitigation could be better provided elsewhere; and  
 
E.5. Mitigation will occur within the same watershed as the proposed use or development 
and within the Portland city limits except when the purpose of the mitigation could be 
better provided elsewhere; and  
 
A.1.e. The ap plicant owns the mitigation site; possesses a legal instrument that is 
approved by the City (such as an easement or deed restriction) sufficient to carry out and 
ensure the success of the mitigation program; or can demonstrate legal authority to 
acquire pr operty through eminent domain.   
 
E.6. The applicant owns the mitigation site; possesses a legal instrument that is approved 
by the City (such as an easement or deed restriction) sufficient to carry out and ensure 
the success of the mitigation program; or c an demonstrate legal authority to acquire 
property through eminent domain.  

Findings: Mitigation for significant detrimental impacts will be conducted on the same site as 
the proposed use or development, although this site is not technically within the cit y limits of 
Portland, and the applicant owns the proposed on -site mitigation area.  Given that this site is 
the same site on which environmental impacts associated with the proposed development will 
occur, and given that the applicants have access to the s ite in order to carry out the mitigation 
proposal, this is the most suitable site for mitigation, despite it being outside of the Portland 
city limits.  

These criteria are met . 

 
33.563.120  Additional Approval Criteria  
In addition to the applicable approval criteria of Section 33.430.250, an environmental 
review application will be approved if the review body finds that the location, quantity, 
and quality of forest and contiguous forest cover will be sufficient to provide habitat for 
deer and elk and to provi de for the passage of deer and elk between Forest Park and 
Pittock Acres Park.   
 
Findings :  Pittock Acres Park is wooded land associated with Pittock Mansion, which is on the 
north side of W Burnside Road ; whereas , the applicant asserts, that  the subject site is on the 
south side of NW Cornell Road and west of Pittock Acres Park and Forest Park. Therefore, 
habitat for passage of deer and elk between Forest Park and Pittock Acres Park will be 

unaffected by this proposal and this criterion will be met . 

 
DEVE LOPMENT STANDARDS  

Unless specifically required in the approval criteria listed above, this proposal does not have to 
meet the development standards in order to be approved during this review process.  The plans 
submitted for a building or zoning permit mus t demonstrate that all development standards of 
Title 33 can be met, or have received an Adjustment or Modification via a land use review prior 
to the approval of a building or zoning permit.  The applicant should note the following 
standards to be applied at the time of building permit:  

33.110.212 When Primary Structures are Allowed  

Tax Lot 800 (Barnes Park Heights, Block F) is within the RF base zone (Residential 
Farm/Forest), and  the property is 37,897 square feet in area (less than minimum lot area 
requi rements in Table 610 -2).  

The adjacent parcel to the northeast of Tax Lot 800 is the 2.9 -acre Tax Lot 301,  is owned by the 
applicant,  and has been included as part of the òsiteó of this Environmental Review. The site 
area within Tax Lot 301 must be include d, along with that of Tax Lot 800, in order to meet the 
minimum site area requirement required by Zoning Code section 33.110.212.  The applicant 
proposes to encumber Tax Lot 301 by recording a òCovenant not to Sell Separatelyó (see Exhibit 
A. 11)  from Tax Lot 800, and proposes no development on Tax Lot 301.  
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With conditions to record such a covenant this Zoning Code requirement can be met.  
 
33.563 NW Hills Plan District  
According to the NW Hills Plan District Map 563 -1, the subject site is located in the Sk yline and 
Balch Creek Subareas of the Plan District, therefore,  Zoning Code section s 33.563.100 -120 and 
33.563.400 and 410 apply to this request. The  applicant has provided the  following responses 
to these code requirements to demonstrate that the proposal  complies with those standards.  
 
Balch Creek Sub -District  
33.563.100  Prohibitions  
The applicant is aware that all activities which expose soil to direct contact with storm water, 
(such as dwelling and driveway construction), between October 1 and April 30  are prohibited.  
An exception to this prohibition is planting of native plants with hand -held equipment and 
emergency repair of existing structures. The applicant will plan construction activities such 
that soils disturbing activities will occur after Apr il 30 th  and before October 1 st .   
 
33.563.110  Additional Development Standards  
33.563.110(A)  Stormwater Runoff  
This  requirement states that post -development storm water flows from a site must not exceed 
pre -development storm water flows from that site. Sto rmwater systems shall meet Bureau of 
Environmental Services and BDS design and construction standards. The applicant's engineer, 
has designed a series of vegetative planters and a spreader trench that picks  up all storm water 
runoff from the driveway and d welling such that post -development storm water flows from  the 
site will not exceed pre -development storm water flows , in compliance with this standard . 
 
33.563.110(B)  Soil Erosion  
As set forth under 33.563.110(B), the following  requirements apply to const ruction clearing 
activities:  

1.  All cleared areas which are not within a building footprint or a graveled entrance way must 
be covered with mulch, matting, or other effective erosion control features within 15 days of 
the initial clearing.  

2.  Temporary erosion c ontrol features must be removed by October 1 of the same year the 
development was begun; and  

3.  All permanent vegetation must be seeded or planted by October 1 of the same year the 
development was begun, and all soil not covered by buildings or other impervi ous surfaces 
must be completely vegetated by December 1 of the same year the development was begun.   

 
The applicant's engineer  has designed a Construction Management Plan that incorporates the 
above-cited  requirements into the Construction Management . 
 
33 .563.110(C)  Forest Cover  
This criterion states that 90% percent of the portion of the site in the environmental zones must be 
retained or established in closed canopy forest with the following exception:     
 
Sites less than 30,000 square feet in area may have up to 3,000 square feet of non -forested area.   

The site area exceeds  3.5 acres , therefore the  3,000 square -foot exception  does not a pply. The 
applicant's arborist has designed a Tree Mitigation Plan that retains 85% of the closed canopy  
on the site,  and recommends plantings that result in a 90% closed canopy in compliance with 
this standard . These calculations are presented on graphic Exhibit C.6 , in the application case 
file . 

 
OTHER TECHNICAL REQUIREMENTS  
 
Technical decisions have been made as part o f this review process, based on other City Titles, 
as administered by other City service agencies.  These related technical decisions are not 
considered land use actions.   If future technical decisions result in changes that bring the 
project out of confo rmance with this land use decision, a new land use review may be required.  
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The following is a summary of technical requirements applicable to this proposal.  This list is 
not final, and is subject to change when final permit plans are provided for City re view.  
 

Bureau  Code Authority  and Topic  Contact Information  

Water Bureau  Title 21  - Water availability  503 -823 -7404 
www.portlandonline.com/water  

Environmental 
Services  

Title 17; 2008 Stormwater Manual  503 -823 -7740  

www.portlandonline.com/bes  

Fire Bureau  Title 31  Policy B -1 - Emergency Access  503 -823 -3700  

www.portlandonline.com/fire   

Transportation  Tit le 17 - Transportation System Plan  503 -823 -5185   
www.portlandonline.com/transportation    

Development 
Services  

Titles 24 - Building Code, Erosion Control, 
Flood plain, Site Development  

503 -823 -7300  

www.portlandonline.com/bds   

 
CONCLUSIONS  

The applicant proposes to construct a new residence in the environmental zone.  The  proposed 
development  has been planned  to strike a balance between providi ng a single story ADA 
compatible home, and minimizing the amount of unavoidable natural resource area impact as 
much as possible . The entire site is in the RFc / RFp  zone. The applicantõs narrative describes 
how the proposed development will avoid encroachm ent into the natural resource area as much 
as is practicable. The proposed placement of the dwelling  coincides with the location of a 
previously approved access easement, as well as the only level portion of the site, with  steep 
slopes on either side .  

In addition, t he applicantõs stated project purpose is providing adequate maneuvering room and 
living space for a homeowner in need of ADA -like accessibility;  The proposed residence  covers 
less than  the  maximum building coverage allowed by the base zone, espe cially in consideration 
of including both Block F and Block E Lot 2 in building coverage calculations;  The applicants 
propose  ongoing protection of Block E Lot 2 with a recorded covenant with Multnomah County;  
and a lternatives were considered by the applic ant for various building  arrangements on the 
site, allowing for water service via an excavated well, sanitary service via an on -site septic 
system, and the pre -determined driveway access point through Lots 5 and 6 of Chickadee 
Point.  

Based on the preceding  information, the request for construction of this  residence meets the 
applicable approval criteria and, with conditions, should be approved.  Therefore, this proposal 
should be approved, subject to the conditions  listed below . 

ADMINISTRATIVE DECISION  
Appr oval  of an Environmental Review for:  
Á Construction of a residence, outdoor area, driveway, well, septic system, and stormwater 

management system  as shown on the approved site plans;  
 
all within the Environmental Conservation  overlay zone, and in substantia l conformance with 
Exhibits C.2, C.3, C.4, C.5, C.6, and C.11 as approved by the City of Portland Bureau of 
Development Services on August 24 , 201 6 .  Approval is subject to the following conditions:  
 

NOTE :  Activities which expose soil to direct contact wi th stormwater between October 1 
and April 30 are prohibited.  

A.   A BDS building  permit is  required.   Copies of the stamped Exhibits C.2, C.3, C.4, C.5, 
C.6 , and C.11 from LU 16-209110  EN and Conditions  of Approval listed below, shall be 
included within all pl an sets submitted for permits (building, Zoning, grading, Site 
Development, erosion control, etc .  See òOther Technical Requirementsó listed above) .  
These exhibits shall be included on a sheet that is the same size as the plans submitted for 
the permit an d shall include the following statement, "Any field changes shall be in 

http://www.portlandonline.com/water
http://www.portlandonline.com/bes
http://www.portlandonline.com/fire
http://www.portlandonline.com/transportation
http://www.portlandonline.com/bds
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substantial conformance with approved LU  16 -209110 EN Exhibits C. 2 through C .6 , 
and C.11 ó 

1.  The building permit shall include the property owners of 1048 and 1130 NW Eloise 
Lane as co -applicants, in order to include driveway improvements located on these 
properties.  

2.  The applicant shall submit a òCovenant Not to Sell Separatelyó and òCovenant Not to 
Buildóñ providing that Barnes Park  Heights Block E Lot 2  (Tax Lot 301) will remain in 
the same ownership as Barnes Park Heights Block F  (Tax Lot 800) , and in a natural 
and undeveloped state ñfor review and approval by the City attorney and BDS, prior 
to final approval of any permits for activity on Tax Lot 800.   

3.  The applicant shall record  the Covenant Not to Sell Separately  and Covenant Not to 
Build , over Tax Lot 301 , with Multnomah County , and shall provide BDS Planning 
and Zoning staff with a copy of the recorded covenant, prior to final approval of any 
residential building permit for Tax Lot 800.  

4.  A Geotechnical Report shall be provided at the time of building permit application, for 
review and approval by BDS site development staff, with information described in 
Exhibit E.3.  

5.  Building permit plans shall depict separate discharge for the groundw ater interceptor 
and the stormwater facilities, as described in Exhibit E.3. The disturbance area for the  
sanitary drainfield and stormwater facility may be increased by a maximum of 10 
percent in order to allow this revision. No additional trees shall be removed as a result 
of this increase in disturbance area.  

Construction Permits shall not be finaled until a BDS Zoning Permit is obtained and 
finaled for inspection of mitigation plantings required in Condition C below.  

B.  The applicant shall provide a Final Construction Management Plan, as part of any 
application for BDS development permits on this site, for review and approval by BDS 
Planning and Zoning staff, as follows:  

1.  The Final Construction Management Plan shall show all sediment control devices  within 
the areas delineated by the òDisturbance Area Lineó and the òTemp Disturbed Areaó in 
substantial conformance with approved Exhibit C.3 .  No silt fence (òSFó) shall be placed 
outside of the delineated disturbance area, temporary or permanent.  

2.  Temporary const ruction fencing shall be installed according to tree protection measures 
in Title 11 Tree Code, chapter 11.60, except as specified below.  Temporary, 4 -foot high, 
bright orange construction fencing shall be placed along the  òTree Protection Fencing 
Lineó, as depicted on  Exhibit C.11 (Attachment 1 of the Arboristõs Report) or as required 
by inspection staff during the plan review and/or inspection stages.  

3.  The Final Construction Management Plan  shall graphically demonstrate preservation of  
trees  as described in Exhibit s A.8  and A.16 (Arboristõs Report) to be protected.  

4.  Temporary construction fences, and sediment control devices, shall be installed on the 
site prior to any vegetation removal, grading, or construction activity. No mechanized 
construction vehicle s are permitted outside of the approved òDisturbance Area ó or 
òTemporary Disturbance Areaó delineated by the temporary construction fence.  All 
planting work, invasive vegetation removal, and other work to be done outside the 
approved disturbance areas , sh all be conducted using hand held equipment.  

C. The applicant shall obtain a BDS Zoning Permit for approval and inspection of a mitigation 
plan for a total of  155  trees,  226 shrubs, as well as ornamental sedges and grasses, and 
shallow rooted perennials and an nuals, as shown on approved Exhibit C.5 , Mitigation Plan , 
and according to conditions C.1 through C. 8 below . All species shall be identified as native 

in the  Portland Plant List . 

1.  An additional  53 native trees shall be added to tree plantings depicted on ap proved 

Exhibit C. 5, in order to total 155 trees, identified as native in the Portland Plant List . 

2.  Within the septic drainfield area, plantings shall consist of the  species  listed below , in 
4-inch pots, planted  no less than 5 feet on center, throughout drai nfield area  
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Shallow rooted plants for septic drainfield area: 
Achillea millefolium             yarrow 
Aquilegia formosa               Western Columbine 
Blechnum spicant                 deer fern 
Epilobium angustifolium     fire weed 
Lupinus lepidus                    prairie lupine 
Polystichum munitum          sword fern 
Pteridium aquillinum           bracken fern 
 

3.  All trees removed for construction of this project, with trunks greater than 12 inches in 
diameter  (30 trees) , shall be retained on the site.  

4.  All plants  shall be native and selected from the Portland Plant List , and any 

substitutions shall be substantially equivalent in size and structure to the original 
plant.  

5.  Plantings shall be installed between October 1 and March 31 (the planting season).  

6.  Pri or to installing required mitigation plantings, non -native invasive plants shall be 
removed from all areas within 10 feet of proposed mitigation plantings, using handheld 
equipment.  

7.  All mitigation and remediation shrubs and trees shall be marked in the fie ld by a tag 
attached to the top of the plant for easy identification by the City Inspector.  All tape 
shall be a contrasting color that is easily seen and identified.   

8.  After installing the required mitigation plantings, the applicant shall request inspect ion 
of mitigation plantings and final the BDS Zoning Permit.  

D.  The land owner shall  maintain the required plantings for two years to ensure survival 
and replacement.  The land owner is responsible for ongoing survival of required plantings 
during and beyond the designated two -year monitoring period.   The landowner shall:  

1.  Obtain a Zoning Permit for a final inspection at the end of the 2 -year maintenance and 
monitoring period.  The permit must be finaled no later than 2 years from the final 
inspection for the i nstallation of mitigation planting, for the purpose of ensuring that 
the required plantings remain.  Any required plantings that have not survived must be 
replaced.  

E.  Failure to comply with any of these conditions may result in the Cityõs reconsideration of 
this land use approval pursuant to Portland Zoning Code Section 33.700.040 and /or 
enforcement of these conditions in any manner authorized by law.  
 

Note:   In addition to the requirements of the Zoning Code, all uses and development must 
comply with other applicable City, regional, state and federal regulations.  

This decision applies to only the City's environmental regulations.  Activities which the City 
regulates through PCC 33.430 may also be regulated by other agencies.  In cases of overlapping 
City, S pecial District, Regional, State, or Federal regulations, the more stringent regulations 
will control.  City approval does not imply approval by other agencies.  
 
Staff Planner:  Stacey M Castleberry  
 
Decision rendered by:  ___________________________________________ on August 24 , 2016  

   By authority of the Director of the Bureau of Development Services  
 
Decision mailed: August 2 6, 2016  
 
About this Decision. This land use decision is not a permit  for development.  Permits may be 
required prior to any work.   Contact the Development Services Center at 503 -823 -7310 for 
information about permits.  
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Procedural Information.   The application for this land use review was submitted on July 29, 
2015 , and was determined to be complete on November 6, 2015 . 
 

Zoning Code Section 33.700.080  states that Land Use Review applications are reviewed under 

the regulations in effect at the time the application was submitted, provided that the 
application is complete at the time of submittal, or complete within 180 days.  Therefore this 
application was reviewed against the Zoning Code in effect on July 29, 2015 . 
 

ORS 227.178  states the City must issue a final decision on Land Use Review applications 

within 120 -days of the application being deemed complete.  The 120 -day review period may be 
waived or extended at the request of the applicant.  In this case, the applicant waived the 120 -
day review period, as stated with Exhibit  A.2  Unless further extended by the applicant, the 
120 days will expire on: November 6, 2016 . 
 
Some of the info rmation contained in this report was provided by the applicant.  
As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the 
applicant to show that the approval criteria are met.  The Bureau of Development Services has 
indep endently reviewed the information submitted by the applicant and has included this 
information only where the Bureau of Development Services has determined the information 
satisfactorily demonstrates compliance with the applicable approval criteria.  This report is the 
decision of the Bureau of Development Services with input from other City and public agencies.  
 
Conditions of Approval.   If approved, this project may be subject to a number of specific 
conditions, listed above.  Compliance with the applicabl e conditions of approval must be 
documented in all related permit applications.  Plans and drawings submitted during the 
permitting process must illustrate how applicable conditions of approval are met.  Any project 
elements that are specifically required by conditions of approval must be shown on the plans, 
and labeled as such.  
 
These conditions of approval run with the land, unless modified by future land use reviews.  
As used in the conditions, the term òapplicantó includes the applicant for this land use review, 
any person undertaking development pursuant to this land use review, the proprietor of the 
use or development approved by this land use review, and the current owner and future 
owners of the property subject to this land use review.  
 
Appealing th is decision.   This decision may be appealed to the  Hearings Officer , which will 
hold a public hearing.  Appeals must be filed by 4:30 PM on  September 9, 2016 at 1900 SW 
Fourth Ave.  Appeals can be filed at the Development Services Center Monday through  
Wednesday and Fridays between 8:00 am to 3:00 pm and on Thursdays between 8:00 am to 
12:00 pm.  After 3:00 pm Monday through Wednesday and Fridays, and after 12:00 pm on 
Thursdays, appeals must be submitted at the reception desk on the 5 th  floor.   An appeal f ee of 
$250 will be charged .  The appeal fee will be refunded if the appellant prevails.   
 
Appeal fee waivers.   Multnomah County may cover the appeal fees for their recognized 
associations.  An appeal filed by a recognized association must be submitted to the City with 
either the appropriate fee or the attached form signed by the County.  Contact Multnomah 
County at 503 -988 -3043, 1600 SE 190 th , Portland, OR  97233.  
 
The file and all evidence on this case are available for your review by appointment only.  Please 
call  the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503 -823 -7617 , 
to schedule an appointment.  I can provide some information over the phone.  Copies of all 
information in the file can be obtained for a fee equal to the cost  of services.  Additional 
information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning 
Code is available on the internet at  www.portlandonline.com . 
 
Attending the hearing.   If t his decision is appealed, a hearing will be scheduled, and you will 
be notified of the date and time of the hearing.  The decision of the Hearings Officer  is final; any 

http://www.ci.portland.or.us/
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further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within 21 da ys 
of the date of mailing the decision, pursuant to ORS 197.620 and 197.830.  Contact LUBA at 
775 Summer St NE, Suite 330, Salem, Oregon 97301 -1283, or phone 1 -503 -373 -1265 for 
further information.  
 
Failure to raise an issue by the close of the record at o r following the final hearing on this case, 
in person or by letter, may preclude an appeal to the Land Use Board of Appeals (LUBA) on that 
issue.  Also, if you do not raise an issue with enough specificity to give the Hearings Officer  an 
opportunity to res pond to it, that also may preclude an appeal to LUBA on that issue.  
 
Recording the final decision.    
If this Land Use Review is approved the final decision must be recorded with the Multnomah 
County Recorder. A few days prior to the last day to appeal, the  City will mail instructions to 
the applicant for recording the documents associated with their final land use decision.  

¶ Unless appealed,  The final decision may be recorded on or after September 12 , 2016  ð 

(the first week day following the last day to appea l).  

¶ A building or zoning permit will be issued only after the final decision is recorded.  
 
The applicant, builder, or a representative may record the final decision as follows:  

¶ By Mail:  Send the two recording sheets (sent in separate mailing) and the fin al Land Use 
Review decision with a check made payable to the Multnomah County Recorder to:  
Multnomah County Recorder, P.O. Box 5007, Portland OR  97208.  The recording fee is 
identified on the recording sheet.  Please include a self -addressed, stamped env elope.   

¶ In Person:  Bring the two recording sheets (sent in separate mailing) and the final Land Use 
Review decision with a check made payable to the Multnomah County Recorder to the 
County Recorderõs office located at 501 SE Hawthorne Boulevard, #158, Portland OR  
97214.  The recording fee is identified on the recording sheet.  

 
For further information on recording, please call the County Recorder at 503 -988 -3034  
For further information on your recording documents please call the Bureau of Development 
Services Land Use Services Division at 503 -823 -0625.   
 
Expiration of this approval.   An approval expires three years from the date the final decision 
is rendered unless a building permit has been issued, or the approved activity has begun.  
 
Where a site has received approval for multiple developments, and a building permit is not 
issued for all of the approved development within three years of the date of the final decision, a 
new land use review will be required before a permit will be issued for the remaini ng 
development, subject to the Zoning Code in effect at that time.  
 
Zone Change and Comprehensive Plan Map Amendment approvals do not expire.     
Applying for your permits.   A building permit, occupancy permit, or development permit may 
be required before carrying out an approved project.  At the time they apply for a permit, 
permittees must demonstrate compliance with:  

¶ All  conditions imposed herein;  

¶ All applicable development standards, unless specifically exempted as part of this land use 
review;  

¶ All requ irements of the building code; and  

¶ All provisions of the Municipal Code of the City of Portland, and all other applicable 
ordinances, provisions and regulations of the City.  

 
EXHIBITS  

NOT ATTACHED  UNLESS  INDICATED  
 
A. Applicantõs Statements 

1.  Environmental r eview application statement -February 2016  
2.  120 day waiver  
3.  Letter  from Wade McGilvera, Architect  
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4.  statement from Debbie Rothenfluch  
5.  Letter from Dr. Paula Kilpatrick  
6.  Letter from Ryan Parker and Kristin Koppenbrink Parker  
7.  Stormwater Design Drainage Study Repor t  
8.  Arborist Report -January 20, 2016  
9.  Cover letter for November 6, 2015 resubmittal  
10.  Statutory Warranty Deed showing ownership of tax lots 301 and 800  
11.  Declaration of Restrictive Covenant  
12.  email message from Matthew Abrams  
13.  Cover letter for January 5, 2016 meetin g submittal  
14.  Mitigation plant list  
15.  Applicantõs written rebuttal testimony in response to Forest Park neighborhood 

Association opposition letter  
16.  June 16, 2016 Tree Plan Addendum  
17.  July 7, 2016 technical memo from GEO Consultants Northwest Inc.  
18.  July 13, 2016 e-mailed correspondence between BDS LUS and applicant.  
19.  July 19, 2016  e-mailed correspondence between BDS LUS and applicant.  
20.  Approved list of mitigation plantings for the drainfield area  

B.  Zoning Map (attached)  
C. Plans/Drawings:  

1.  Existing Conditions Map  
2.  Development Site Plan  (attached)  
3.  Construction Management Plan  (attached)  
4.  Utility Detail  (attached)  
5.  Mitigation Plan  (attached)  
6.  Tree Mitigation Plan  
7.  Elevations  
8.  Elevations  
9.  Wall Framing  
10.  Alternatives Analysis  
11.  Attachment  1 of the June 16, 2016 Tree Plan Addendum  (attached)  

D. Notification information:  
 1.  Mailing list  
 2.  Mailed notice  
E. Agency Responses:   

1.  Bureau of Environmental Services  (multiple responses)  
2.  Water Bureau  
3.  Site Development Review Section of BDS  (multiple responses)  
4.  Life Safety Review Section of BDS  
5.  Multnomah  County Department of Community Services Transportation Division  

F. Correspondence:  
1.  Forest Park Neighborhood Association  

G. Other:  
1.  Original LU Application  
2.  Incomplete Letter  
3.  ESEE  Excerpt from Multnomah County Urban Lands Goal Five Analysis --Resource Site 

111-A: Sylvan.   
 
The Bureau of Development Services is committed to providing equal access to 
information and hearings.  Please notify us no less  five business days prior to the event if 
you need special accommodations.  Call 503 -823 -7300 (TTY 503 -823 -6868).  
 



 

 

 


